
 

 

 

September 17, 2025 

Tamy Abernathy  
U.S. Department of Education  
Office of Postsecondary Education  
400 Maryland Avenue, SW  
Washington, DC 20202  
 
RE: Notice of Proposed Rulemaking Docket ID ED-2025-OPE-0016 
 
Submitted electronically via Regulations.gov  
 
Dear Ms. Abernathy,  

We submit this written public comment in response to the U.S. Department of Education’s 
(the department’s) Notice of Proposed Rulemaking (NPRM) on changes to employer 
eligibility under the Public Service Loan Forgiveness (PSLF) program.1   

UnidosUS, previously known as NCLR (National Council of La Raza), is the nation’s largest 
Hispanic civil rights and advocacy organization.2 Through its unique combination of expert 
research, advocacy, programs and an Affiliate Network of nearly 300 community-based 
organizations across the United States and Puerto Rico, UnidosUS simultaneously 
challenges the social, economic and political barriers at the national and local levels. 

As a leading advocate for education policy that encompasses the perspectives of Latinos 
in higher education, UnidosUS rejects the department’s efforts to restrict nonprofit 
employer eligibility and opposes any politically motivated attempts to undermine the 
longstanding commitment made to borrowers who have been faithfully making payments 
for years, trusting the program’s promise of eventual forgiveness.  

The department’s proposal exceeds congressional intent, violates constitutional 
principles, is poorly designed and inherently flawed and could cause devastating harm to 

 
1  U.S. Department of Education, "William D. Ford Federal Direct Loan (Direct Loan) Program," Federal Register 90, no. 157 (August 18, 

2025): 40130-40196, https://www.federalregister.gov/documents/2025/08/18/2025-15665/william-d-ford-federal-direct-loan-direct-
loan-program. 

2   The terms "Hispanic" and "Latino" are used interchangeably by the U.S. Census Bureau and throughout our materials to refer to 
persons of Mexican, Puerto Rican, Cuban, Central and South American, Dominican, Spanish, and other Hispanic descent; they may 
be of any race. 

https://www.federalregister.gov/documents/2025/08/18/2025-15665/william-d-ford-federal-direct-loan-direct-loan-program
https://www.federalregister.gov/documents/2025/08/18/2025-15665/william-d-ford-federal-direct-loan-direct-loan-program
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Latino communities. For these reasons, we urge the department to immediately withdraw 
this unlawful NPRM. 

The department’s proposal clearly violates the statute and congressional intent, and 
therefore lacks legal authority.  

The department’s efforts fundamentally contradict the statutory structure and 
congressional intent behind the establishment of the PSLF program, as outlined in the 
College Cost Reduction and Access Act of 2007.3 When Congress created the program, the 
statute established qualifying employer eligibility for “[a]n organization under section 
501(c)(3) of the Internal Revenue Code of 1986 that is exempt from taxation under section 
501(a) of the Internal Revenue Code.”4 This language is unambiguous, and provides no 
exception to the secretary that would permit the executive branch to exclude otherwise 
qualifying employers on ideological or political grounds. Millions of students relied upon 
the stable, statutory and longstanding interpretation of the law to plan their lives and 
academic decisions.  

Now the department proposes to provide the U.S. Secretary of Education with the authority 
to disqualify otherwise statutorily eligible employers based on a new “substantially illegal 
purpose” standard not established by Congress.5 This proposal is contradicted by the 
statute, which unambiguously defines eligible employers to include all 501(c)(3) 
organizations. For this reason, the change sought by the department would require an act 
by Congress and cannot be done via rulemaking.  

The department’s proposal clearly violates constitutional protections.  

The department’s proposed rule represents efforts to engage in viewpoint discrimination, in 
violation of the First Amendment, by weaponizing the PSLF program against 501(c)(3) non-
profit organizations and governments that may not support or have views that are different 
from the administration’s specific agenda.  

The proposed “substantial illegal purpose” standard would violate free speech and 
associational protections guaranteed by the First Amendment.6 The administration 
proposal provides a list of several suggested “violations” of its new standard that make 

 
3  College Cost Reduction and Access Act of 2007, Pub. L. No. 110-84, 121 Stat. 784, 801 (2007). 

4  34 C.F.R. § 685.219(b)(27)(iii) 

5  Husch Blackwell, "Executive Order Highlights Risks to Nonprofit Tax-Exempt Status," March 10, 2025, 
https://www.huschblackwell.com/newsandinsights/executive-order-highlights-risks-to-nonprofit-tax-exempt-status. 

6  Student Defense, "Student Defense Statement on Trump's Executive Order on PSLF," March 7, 2025, 
https://www.defendstudents.org/news/student-defense-statement-on-trumps-executive-order-on-pslf. 

https://www.huschblackwell.com/newsandinsights/executive-order-highlights-risks-to-nonprofit-tax-exempt-status
https://www.defendstudents.org/news/student-defense-statement-on-trumps-executive-order-on-pslf
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clear that they are designed to target organizations that may choose to pursue lawful 
activities that conflict with the administration's particular goals or priorities, including 
those serving immigrant communities, promote LGBTQ+ rights or fighting discrimination in 
access to services and goods. These categories of so-called “substantial illegal activity” 
are proposed as justification to harass and intimidate organizations that advocate for 
causes or communities that may be disfavored by the current administration.  

The proposed rule provides overly broad, ambiguous definitions for each of its proposed 
category of activities, which are not defined within the statute. For example, the proposal 
conflates “illegal discrimination” with lawful efforts to support diversity, equity and 
inclusion (DEI).  

Such ambiguity is particularly concerning because the rule also violates due process as it 
would allow the secretary to exercise significant discretion, serving as an arbiter that can 
determine organizational eligibility, without the opportunity to appeal to an independent 
authority.  

Such discretion is concerning, given that the department has already demonstrated a 
willingness to engage in unlawful viewpoint discrimination. A federal court recently held in 
American Federation of Teachers v. Department of Education, the department’s new 
guidance on diversity, equity and inclusion constituted “textbook viewpoint discrimination” 
that exceeded the Department’s authority and violated constitutional rights.7 The inclusion 
of “illegal discrimination” is particularly concerning given this administration's 
demonstrated pattern of reinterpreting civil rights laws without legal support, including 
repeatedly accusing schools of violating Title VI and Title IX without substantiation. 8 

The department’s proposed rule also contains other fundamental flaws that would 
exacerbate its harmful effects.  

The department’s proposed rule unfairly penalizes all employees as a group. 

The rule would penalize employees of certain organizations based on viewpoint or cause, 
regardless of their level of involvement or knowledge of the organization’s now-disfavored 
activities. As categories of penalized activities are a novel development from this scheme, 

 
7  American Federation of Teachers et al. v. Department of Education, No. 1:25-cv-00628-SAG, 2025 WL 2374697, at 21, 23, 26, 27 (D. 

Md. Aug. 14, 2025), https://cases.justia.com/federal/district-courts/maryland/mddce/1:2025cv00628/577437/83/0.pdf?ts= 
1755251872. 

8  U.S. Department of Education, "U.S. Department of Education Takes Action to Eliminate DEI," accessed September 16, 2025, 
https://www.ed.gov/about/news/press-release/us-department-of-education-takes-action-eliminate-dei. 

https://cases.justia.com/federal/district-courts/maryland/mddce/1:2025cv00628/577437/83/0.pdf?ts=1755251872
https://cases.justia.com/federal/district-courts/maryland/mddce/1:2025cv00628/577437/83/0.pdf?ts=1755251872
https://www.ed.gov/about/news/press-release/us-department-of-education-takes-action-eliminate-dei
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neither organizations nor their employees would be in a position to anticipate this 
interpretation of the policy of law. 

To the contrary, the PSLF was created to incentivize talented professionals to enter public 
service careers and serve many or all of the different kinds of underserved communities. 
Under this rule, PSLF participants will have no assurance that their individual dedication to 
public service guarantees them loan forgiveness — even an organization that is doing work 
that may be supported today could face a future rule that suddenly alters the parameters 
to exclude them. Impacting the strategic decisions and focus of the nonprofit sector as a 
whole is far beyond the remit of this statute.  

In the prior stage of the rulemaking process, negotiators explicitly expressed such 
concerns. Despite the department's reassurances of a reconsideration process, the 
proposal lacks a mechanism for employees to challenge inaccurate decisions.  

 Moreover, the proposal will produce a chilling effect that could discourage individuals from 
pursuing public service altogether, doing the opposite of the program's congressional 
intent.  

The department’s proposed rule creates an unnecessary parallel tax-status 
adjudication system. 

The Secretary of Education is nominated and confirmed to lead the U.S. Department of 
Education, not to adjudicate the tax status of organizations across the nonprofit sector. 
Both the secretary and department lack the expertise and statutory authority to make tax-
status determinations, which are traditionally reserved for the Internal Revenue Service 
(IRS) and federal law enforcement agencies. Such determinations require specialized 
expertise that neither the department nor the secretary possesses. The rule would 
therefore require the establishment of the Department’s own parallel tax-status 
enforcement system, allowing the secretary to make judgments regarding whether an 
organization deserves tax-exempt status.  

Should the department have legitimate concerns regarding an organization's 501(c)(3) 
status, such determinations should be made by the IRS in accordance with existing 
processes. The rule unnecessarily would both duplicate and undermine such processes, 
while providing insufficient or missing procedural safeguards.  
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The department’s proposed rule is arbitrary, making it impracticable or impossible for 
organizations to comply.   

The proposal’s ambiguous list of prohibited activities would create arbitrary, impractical 
and even impossible compliance burdens for community-serving organizations.  

Organizations that inherently advocate for marginalized communities and challenge 
current policies would not be able to predict with certainty that their activities would not be 
deemed problematic now or by future administrations. Forcing organizations to choose to 
continuously reassess and self-censor their work or to risk losing a critical staff retention 
tool would undermine their missions and effectiveness, undermining the purpose and 
goals of the PSLF program. 

In the prior stage of the rulemaking, negotiators explicitly expressed such concerns.  In 
response, the department added consideration of materiality, meaning that the 
department will measure the frequency and severity of an employer’s action, to the rule.  
Such vague additional terms do nothing to assure organizations of the ability to plan or to 
exercise their associational and viewpoint rights or make it simpler or easier for employees 
to make decisions under the rule. At the same time, the department lowered the required 
standard of evidence from clear and convincing to the much lower standard of 
“preponderance of the evidence.” Under this lower proposed standard, the department 
needs only to show that an organization is “more likely than not” to be engaged in 
prohibited activities, raising the level of implied threat to lawfully protected activities.  

 Organizations and employees cannot reasonably comply under these circumstances or be 
assured that this or future administrations will not use these rules to arbitrarily punish 
organizations over a policy disagreement with the current administration.  

The department’s proposed rule lacks the necessary staffing and expertise to 
implement it successfully.  

The rule’s reliance on a laborious assessment process for making eligibility determinations 
is strikingly at odds with the ongoing effort to dismantle the department, given its 
diminishing staff capacity. Since January, the department has sought to eliminate 
approximately half of its workforce and shuttered numerous offices, resulting in significant 
backlogs in various student aid offices.9   

 
9  Student Borrower Protection Center, "New Court Filing Reveals Backlog of 2 Million Borrower Payment Plan Applications," May 16, 

2025, https://protectborrowers.org/new-court-filing-reveals-backlog-of-2-million-borrower-payment-plan-applications/. 

https://protectborrowers.org/new-court-filing-reveals-backlog-of-2-million-borrower-payment-plan-applications/
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The ability to successfully implement the current PSLF program remains in question, and 
the adjudications required by this proposed rule will challenge the department further. 
Without more staffing capacity, it is difficult to imagine the department can properly 
administer the program without resulting in unnecessary harm to — and delays in 
processing for — all PSLF participants. Notably, under the first Trump administration, the 
department rejected 99% of PSLF applicants for loan forgiveness.10 

The department claims fewer than 10 organizations would be impacted annually, an 
estimate that it failed to justify. It also failed to explain how it made such a determination. 
Given the ambiguous definitions, such an estimate seems unrealistic and a gross 
underestimation.  

 Even if such estimates are correct, as noted above, the department lacks the expertise 
required to make tax-status determinations or assess criminal violations, as required by 
the rule. The department is making broad claims of authority and expertise it simply does 
not possess, without a legal mandate or the staffing capacity that would be necessary. 

The department’s proposed rule will be devastating for Latinos and local 
communities.  

Like many Americans, Latinos are being crushed by student loan debt, making it 
impossible to plan for the future. When these professionals — teachers, librarians, 
firefighters — commit to giving back through public service careers that are often less 
lucrative than the private sector, Congress has recognized that there is both a moral 
obligation and an economic incentive to honor that commitment through loan forgiveness. 
Accessing public service careers should not be limited to those born with wealth.   

The changes to this program will confuse and discourage Americans, including Latinos, 
from pursuing careers in public service. They ultimately would push people away from 
considering employment in the public sector. This would be devastating to those who 
would otherwise dedicate their lives to public service, deeply affecting Latinos who 
comprise 20% of the nonprofit workforce.11 

Public service employers across the nation underscore the need for PSLF as it empowers 
student loan borrowers to pursue careers in public service. The U.S. is currently facing a 
nonprofit staff shortage that will be exacerbated by changes to PSLF eligibility. About three-

 
10  U.S. Government Accountability Office, "Student Loan Forgiveness: Education Could Do More to Help Eligible Public Service Workers 

Navigate the Application Process," GAO, September 10, 2019, https://www.gao.gov/products/gao-19-717t. 

11  Candid, "What to Know About U.S. Nonprofit Sector Demographics," Candid Insights, May 15, 2025, https://candid.org/blogs/diversity-
in-nonprofit-sector-candid-demographic-data-report/. 

https://www.gao.gov/products/gao-19-717t
https://candid.org/blogs/diversity-in-nonprofit-sector-candid-demographic-data-report/
https://candid.org/blogs/diversity-in-nonprofit-sector-candid-demographic-data-report/
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quarters of nonprofits have reported persistent job vacancies in roles that directly impact 
their ability to serve their local communities.12 Many positions in job opportunities related 
to public service go unfilled due to economic pressures and the anxieties of student loan 
repayment.  

Nearly 40% of public employees are more likely to view student loan debt as a major factor 
in choosing to work in the private sector instead of pursuing careers in public service.13 
Importantly, the department failed as part of their impact analysis to determine how this 
rule would deter public sector growth and the resulting impacts on the economies of local 
communities.  

Limiting eligibility for PSLF would be detrimental to the often underserved local 
communities that rely on the services provided by nonprofits. PSLF lowers key barriers to 
entry into careers in legal aid, teaching and public safety that face critical 
underrepresentation of Latinos. These communities' nonprofit workers can continue to 
serve so long as these workers can benefit through PSLF without having to worry about 
their jobs due to the arbitrary, sudden and unpredictable loss of their employer’s eligibility.  

Recommendations  

For the reasons outlined above, the department’s proposed rule represents an unlawful 
attempt to exceed statutory authority, violate constitutional protections and weaponize a 
federal program for political purposes. The department undermines the very intent of the 
PSLF program, as a tool to incentivize highly skilled Americans to pursue public service by 
serving underserved communities, and to recognize their decades-long dedication to such 
service. 

UnidosUS urges the department to immediately withdraw this NPRM in its entirety, and 
instead to implement the PSLF program as Congress intended, with existing eligibility for 
501(c)(3) organizations. The millions of Americans dedicated to public service deserve 
better than to be targeted as part of partisan politics.  

 

 
12  Johnson Center for Philanthropy, "The Nonprofit Workforce is in Crisis," January 15, 2025, https://johnsoncenter.org/blog/the-

nonprofit-workforce-is-in-crisis/. 

13  MissionSquare Retirement, "Student Debt is a Major Source of Economic Stress for U.S. Public and Private Sector Workers, New 
MissionSquare Research Institute Study Finds," October 22, 2024, https://www.missionsq.org/about-us/news-and-updates/media-
inquiries/news-20241022-studentdebtmajorsourceeconomicstressmsristudy.html. 

https://johnsoncenter.org/blog/the-nonprofit-workforce-is-in-crisis/
https://johnsoncenter.org/blog/the-nonprofit-workforce-is-in-crisis/
https://www.missionsq.org/about-us/news-and-updates/media-inquiries/news-20241022-studentdebtmajorsourceeconomicstressmsristudy.html
https://www.missionsq.org/about-us/news-and-updates/media-inquiries/news-20241022-studentdebtmajorsourceeconomicstressmsristudy.html

